MSBA No. 201300520015
District: Town of Carver

MASSACHUSETTS SCHOOL BUILDING AUTHORITY
FEASIBILITY STUDY AGREEMENT

This Feasibility Study Agreement, dated the day of , 2014 (the
“Agreement”) is between the Massachusetts School Building Authority (the “Authority™),
a public instrumentality of the Commonwealth of Massachusetts established by Chapter
708 of the Massachusetts General Laws and Chapters 208 & 210 of the Acts of 2004 of
the Commonwealth, in each case as amended from time to time, and the Town of Carver
(the “District”).

WHEREAS, the District submitted a Statement of Interest to the Authori
Elementary School (hereinafter “School”), and the District prioritized t
Interest as its priority to receive any potential funding from the Aut Fity;

WHEREAS, on November 20, 2013, the Board of Direc -:)rs of th
invite the District to the Authority’s Eligibility Period

: 1C7A uthority voted to
d the District has completed all

authorize the Parties to enter into this Agreems
herein;

WHEREAS, the Feasibility Study is’one step in the multi-step process of the Authority’s
grant program for school building constr and renovation projects, and the invitation
to collaborate on conducting an ing a Feasibility Study is not approval of a
project or any funding by the Ax

_ }jistrict previously collaborated to conduct a Carver
asibility “Study (“Initial Feasibility Study”) to address issues
terest submitted by the District for the Carver Elementary

Elementary School F
identified in the State

= zarver Elementary School Feasibility Study that is being conducted by
District includes elements that were previously studied as part of the Initial Feasibility
idyand stich elements will not be eligible for reimbursement by the Authority;

WHEREAS, the Authority will review the Initial Feasibility Study at the conclusion of the
Schematic Design Phase to determine, in its sole discretion, which Feasibility Study costs,
if any, may be eligible for reimbursement by the Authority;

WHEREAS, this Agreement is not a funding agreement and the District is not eligible to
request reimbursement for any costs related to or incurred in connection with the Carver
Elementary School Feasibility Study unless and until the Authority determines, in its sole
discretion, that any such costs will be considered for reimbursement by the Authority;
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WHEREAS, the Authority’s grant program for school building renovation and
construction projects is a non-entitlement, discretionary program based on need, as
determined by the Authority;

WHEREAS, the District has submitted a signed Initial Compliance Certification, as
described in 963 CMR 2.02, 2.03 & 2.10(2), in the form prescribed by the Authority, and
it has been accepted by the Authority;

WHERFEAS, the District has formed a School Building Committee to moni
Feasibility Study and advise the District during the study;

WHEREAS the Authorlty may reimburse the District for a portion of

guidelines of the Authorlty

NOW THEREFORE, in consideration of the promises an -agreements, provisions and
covenants contained in this Agreement, and for othg od and valuable consideration, the
: d, the Authority and the District

“Budget” shall m
hard costs and so
ge and’
nd.the completion of the Feasibility Study, which Budget shall be

“Authority, as it may be amended by the Authority from time to time, that shall
be xecuted by the District and the Designer for design services related to the
Proposed Project.

“Designer” shall mean the individual, corporation, partnership, sole proprietorship,
joint stock company, joint venture, or other entity engaged in the practice of
architecture, landscape architecture, or engineering that meets the requirements of
M.G.L. c. 7C, § 44 and has been procured and confracted by the District to conduct a
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Feasibility Study, in accordance with the provisions of Sections 2.1{a)(i} and
2.1{a)(ii) of this Agreement.

“Excusable Delay” shall mean a delay of the Feasibility Study that either (a) is solely
because of a natural event, such as flood, storms, or lightning, that is not preventable
by any human agency, or (b) is reasonably determined by the Authority to be
excusable.

“Feas1b1hty Study” shall mean a study as descrlbed in 963 CMR 2. 10(8) and any

Authority, to mvesngate potential OptIOIlS and solutions, including cost estimates, for
the deficiencies and issues identified in the Statement-of, est \r as 0therw153
determined by the Authority.

“Owner’s Project Manager” shall mean the individu
proprietorship, joint stock company, joint venture, or - ehtlty under contract with,
designated, or assigned by the District and approved by the Authority, to fully and
completely manage and coordinate administrati he Project to completion. The
Owner’s Project Manager must meet the qi

“Scope” shall mean the scop_ of théFeasibility Study as described in 963 CMR
and guidelines of the Authorlty or as othcrwme

attached hereto, as i
the District and th

and all applicable policies and guidelines of the Authority, submitted to the
Authority by the District for the School.

SECTION 2
FEASIBILITY STUDY

Subject to the terms and conditions of this Agreement, and in reliance on the
representations, warranties and covenants contained herein, the Parties hereby agree as
follows:
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2.1 Feasibility Study.

(a)  The Parties hereby agree that the District shall undertake a Feasibility
Study to investigate potential options and solutions, including cost
estimates, to the School’s deficiencies and issues as identified in the
Statement of Interest or as otherwise determined by the Authority and in
accordance with the Scope, Budget, and Schedule approved by the
Authority. The adequacy, sufficiency and/or acceptability of a Feas1b111ty
Study or a Prior Study, as defined in Section 2.1(c) of this Agre 1 or
the purposes of the Authority’s grant program shall be det by
Authority within its sole discretion. Any determination b;

building designs, site plans, drawings, cost'es
other materials and information rela_t' thereto that the District sub;mts to

The District shall procure a Designer to conduct the
Feasibility Study pursuant to the provisions of
M.G.L. c. 7C, § 44 through 58, 963 CMR 2.1((8),
963 CMR 2.12, and any other applicable laws and
regulations; provided, however, that if the estimated
construction cost of the Proposed Project is
determined to be more than five million dollars
($5,000,000), then the District shall select the
Feasibility Study Designer using the Authority’s
Designer Selection Panel in accordance with 963
CMR 2.00 et seq. and all applicable policies and
guidelines of the Authority. The District shall not
use a Designer who was procured by the District
prior to July 1, 2007, to conduct the Feasibility
Study, unless the Designer is acceptable to the
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(ii.)

(iii.)

“Authé ity soirequires, at any time, as a condition to

Authority. It is further provided that, if said
Designer who was procured by the District prior to
July 1, 2007, is unacceptable to the Authority, the
District shall conduct a new procurement for a
Feasibility Study Designer pursuant to the applicable
provisions of M.G.L. c. 7C, § 44 through 58, 963
CMR. 2.10(8), 963 CMR 2.12, and any rules,
regulations, policies and guidelines of the Authority.

The District shall use the Authority;
Contract to contract with the Desi

performance of the Designer
Designer to fully comply with. OVisl

Design Contract, including, b limited to, all
provisions affecting the interestsdfithe Authority.

Project is estimated to be'fiore than one million five
hundred thousand dollars ($1,500,000), or if the

ot funding by the Authority, the District
shall“:procure and maintain under contract, or
rivise assign, an Owner’s Project Manager,

. pursuant to M.G.L. c. 149, § 44A % , 963 CMR

(iv-)
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2.00, et seq. and any applicable policies and
guidelines of the Authority. The seleciion of an
Owner’s Project Manager shall be subject to the
review and approval of the Authority as required by
M.GL. 70B, 963 CMR 2.00, ef seq., and any
applicable policies and guidelines of the Authority.
Any costs associated with an Owner’s Project
Manager who is not approved by the Authority shall
not be eligible for reimbursement.

Where applicable, the District shall use the
Authority’s model request for services and standard
contract to procure and contract with any Owner’s
Project Manager for the Proposed Project, including
the Feasibility Study stage of the Proposed Project.
The District shall monitor the performance of the
Owner’s Project Manager and shall require the
Owner’s Project Manager to fully comply with all
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provisions of the contract between the District and
the Owner’s Project Manager including, but not
limited to, all provisions affecting the interests of the
Authority.

(b.) The Authority hereby agrees to reimburse the District for approved,
eligible costs, if any, incurred by the District in connection with the Carver
Elementary School Feasibility Study, subject to the following:

(1) the satisfaction of or compliance with, as reasonably det

guideline of the Authority,

(2) the Authority’s approval of the §ﬁﬁopc, =Budge -and Schedule and
the District’s approval, authorization and : propriation for the Feasibility
Study using forms prescribed by or otherwise acceptable to the Authority,
and

(3) the Authority’s determination
Feasibility Study costs, if an
reimbursement by the Authori
Authority prior to the date Al

in its sole discretion, as to which

which the Authority executes a Project
the District for the Carver Elementary

Reimbursement Rate Summary, attached hereto as
is the rate at which the District may be reimbursed for
oved costs of the Feasibility Study.

the event that the Authority reasonably determines that the Feasibility
tudy“is not in accordance or compliance with the Scope, Schedule,
iidget, all of the terms and conditions of this Agreement, the provisions of
M.G.L. ¢. 70B, Chapters 208 and 210 of the Acts of 2004, 963 CMR 2.00
et seg. and any other rule, regulation, policy or guideline of the Authority,
or is delayed (other than an Excusable Delay) or is not duly authorized,
approved and funded by the District in accordance with applicable law and
as required by the Authority, then the Authority may temporarily and/or
permanently withhold payments to the District for any eligible, approved
costs of the Feasibility Study, provided that the Authority shall not
unreasonably withhold any such payments and further provided that the
Authority shall give written notice to the District of any such withholding.
Notwithstanding the foregoing, failure by the Authority to provide such
written notice timely shall not create or result in any entitlement to
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payment for the District. In the event that the Authority either temporarily
or permanently withholds payment for the Feasibility Study, the District
hereby agrees and acknowledges that the Authority shall have no liability
for any such withholding of payment or any loss that may occur as a result
of any such withholding of payment.

The District shall not be eligible to receive any funding for the Authority’s
share of the eligible, approved Feasibility Study costs, or any portion
thereof, unless and untll the Authority executes a Pr0ject Fundmg

exclusive of the scope of the Initial Feasibili ty Study" fo whlch the District
received reimbursement from the Authority:

If a project is not approved and/or a Project-Funding Agreement is not
executed, the Authority will work -with the District to conduct a final,
closeout of any Feasibility Stud ich are determined to be eligible
for reimbursement by the Aw ;ccif)rdance with the final, close-out
audit process set fortl‘_;?_in Sectior of this Agreement.

(¢)  Notwithstanding thg Ey] nsﬁof Section 2. l(a) above, in the event that

thority has determined in writing that the Prior Study is
eets the needs of the Authority, in whole or in part, the
; submit to the Authority requests for reimbursement of costs
d to the Prior Study subject to the provisions of Section 2.1 (b),
ection” 4 and any other applicable provisions of this Agreement. The
District acknowledges and agrees that any costs incurred by the District in
elation to the Prior Study may not be cligible for reimbursement. In the
event that any such costs are determined to be eligible, approved costs by
the Authority, they shall be subject to the provisional reimbursement rate
set forth in Exhibit C of this Agreement and shall be subject to audit by the
Authority. The District further acknowledges and agrees that,
notwithstanding a determination by the Authority that the Prior Study is
adequate and meets the Authority’s needs, in whole or in part, the
Authority may require the District to conduct a new or supplemental
Feasibility Study, in accordance with, and as described in, the Budget,
Scope and Schedule. The District further acknowledges and agrees that
costs incurred in connection with a Prior Study that (i) does not meet the
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needs of the Authority, in whole or in part, as determined by the Authority,
or (ii) was conducted after September 22, 2006, shall not be eligible for
reimbursement.

2.2 Term of Agreement.

This Agreement shall terminate upon (1) approval of a Project Scope and Budget
Agreement for the Proposed Project by the Authority’s Board and (2) execution of said
Project Scope and Budget Agreement by the Authority and the District or it-shall
terminate on January 30, 2017, whichever occurs sooner.

SECTION 3
COVENANTS

perform and comply with all covenants of this Agreement.

3.1  The District hereby agrees that it shall make availablé” for inspection by, and
submit to, the Authority any and all information:and documentation related to the
Feasibility Study, including, but not limited fo b dg formation, progress reports, and
draft copies that may be requested by the A the romptly and in no event later than
the deadline stated in any such request i
3.2 The District hereby agrees that™ Syork with the Authority in developing the
Scope, Budget and Schedule for the Feasibility Study and it acknowledges and agrees that
the Authority’s funding for the Eeas Study is subject to the Authority’s approval of

reby acknowledges and agrees that the Authority shall not provide
he' Carvcr Elementary School Feasibility Study in excess of the amount

3.4  The District hereby acknowledges and agrees that the Authority may, in its sole
discretion, determine that certain costs incurred by the District in connection with the
Feasibility Study are not eligible for reimbursement by the Authority, pursuant to any
applicable provisions of M.G.L. ¢. 70B, 963 CMR 2.00 ¢f seq., including, but not limited
to, sections 2.10 & 2.16(5), any other policies and guidelines of the Authority, and in
accordance with the limitations set forth in this Agreement.
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3.5  The District shall comply with all provisions of this Agreement; the provisions of
all other agreements between the Authority and the District that relate to the Feasibility
Study; the provisions of M.G.L. ¢. 70B, 963 CMR 2.00 et seq., and all policies and
guidelines of the Authority; and all provisions of law applicable to the Feasibility Study,
this Agreement, and any other agreements and documents related to the Feasibility Study,
and shall take all action necessary to fulfill its obligations under this Agreement.

3.6  The District hereby acknowledges and agrees that the Authority shall not be
required or obligated to make any payment for any eligible Feasibility Study costs“while
an Event of Default, as defined in section 8 of this Agreement, shall have occurrs d._ =

3.7  The District shall, and shall cause any Owner’s Project Manager a)
their employees, subconsultants and agents to, keep adequate records of+
Study and make all Feasibility Study records and the Feasibility Study $ii
the Authority or representatives of the Authority for review:during t
Feasibility Study.

3.8  The District hereby acknowledges and agrees that, the duties of any Owner’s
Project Manager hired by and/or assigned to the Proposed® foject by the District shall
include, but not be limited to, fully and completely:managing and coordinating on behalf
of the District the administration of the Feasibilify idy. to completion. Any Owner’s

responsible for overseeing, tracking, and mana;
that an Owner’s Project Manager is not required for the Proposed Project, the District
onsibilities in addition to any others imposed by
sies and guidelines of the Authority, and any

M.G.L. c. 70B, 963 CMR, et seq;
other applicable provisions of law

3.9 The District here
communication with,
Proposed Project b

s Project Manager hired by and/or assigned to the
t and that the Anthority shall have full and complete access
to all informatio ocumentation relating to the Proposed Project to the same extent
that the District Has such access. The District agrees that it shall require any such
Manager to fully cooperate with the Authority in all matters related to the
Propased ¢f:7to promptly communicate, transmit, and/or make available for
inspection gnéiﬁ;;cé’)pying any and all information and documentation requested by the
Atithetity; to fully, accurately and promptly complete all forms and writings requested by
\uthofity; and to give complete, accurate, and prompt responses to any and all
questions, inquiries and requests for information posed by the Authority. The District
agreesethat it shall not in any way, directly or indirectly, limit, obstruct, censor, hinder or
otherwise interfere with the free flow of communication and information between the
Owner’s Project Manager and the Authority in all matters related to the Proposed Project
and as provided herein; that it shall not suffer the same to occur by the act or omission of
any other person or entity; and that it shall not retaliate against the Owner’s Project
Manager for communicating information to the Authority as provided herein. The District
agrees to execute, deliver and/or communicate to the Owner’s Project Manager any and
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all authorizations, approvals, waivers, agreements, directives, and actions that are
necessary to fulfill its obligations under this paragraph. The District further agrees that
the Authority shall bear no liability whatsoever arising out of the Authority’s knowledge
or receipt of information communicated to the Authority by the Owner’s Project Manager
and that the District shall remain responsible for the management and completion of the
Proposed Project.

3.10 The District hereby acknowledges and agrees that the duties of the Designer shall
include, but not be limited to, those described in this Agreement, including, but not
hmxted to, the Scope attachcd hereto as Exhibit B; 963 CMR 2.10(8); any applicable riiles,

3.11 The District hereby acknowledges and agrees that neither the‘Dlst“' ;
employees, officials, agents, consultants or contractors.. -shall .
intentionally misleading information or documentation to the Authori
this Feasibility Study Agreement or the Feasibility Stu
agrees that the submission of any such information or ocumentatlon may cause the
Authority to suspend, revoke or terminate any and all paym s otherwise due to the
District and/or recover any previous payments magd the District, and the District may
> District hereby further agrees that it

Authority, which shall be in a format that is prescribed by
the Authority, and which will be used to assxst the Authority in

The Dlstrlct hereby acknowledges and agrees that the Authority’s grant program is

ntlﬂement, discretionary program based on need, and the Feasibility Study may not
result in°a school construction, renovation or repair project that is eligible for funding by
the Authority.

3.15 The District shall not combine, consolidate, or copjoin in any way the
procurement, pre-qualification or selection of an Owner’s Project Manager or Designer
for the Proposed Project with the procurement, pre-qualification or selection of an
Owner’s Project Manager or Designer for any other construction, repair or renovation
project without the express prior written approval of a duly authorized representative of
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the Authority. Any costs incurred by the District that relate to, or arise out of, the use of a
combined, consolidated or conjoined procurement, pre-qualification or selection process
as proscribed above, including, but not limited to, the preparation of bid documents,
requests for services, and requests for qualifications, without the express prior written
approval of a duly authorized representative of the Authority shall not be eligible for
reimbursement.

SECTION 4
PAYMENTS AND AUDIT

4.1  Subject to the terms and conditions of the Agreement, the Authority
review of the scope of the Carver Elementary School Feasibility Study,:
District for eligible, approved costs incurred in connection with th
provided the Authority determines, in its sole discretion, that such,
reimbursement and additional to and exclusive of the costs inciirred jn connection
Initial Feasibility Study in accordance with the following: )

(a) Using the Authority’s Pro-Pay system, the District 5_;1.*3111 submit requests for
reimbursement for any Feasibility Stody“Costs that the Authority
determines may be eligible to the Authority in a format prescribed by the
Authority upon the execution of a:Project Funding Agreement for a project
at Carver Elementary School 1-the District and the Authority,
provided such project is approved:by fhe Board of Directors. Each request
for reimbursement ‘shall approved locally by a duly authorized
representative of the District, sha 1be in a form acceptable to the Authority,

shall include reasonable detajl; including, but not limited to (1) the amount

of funding requested, (2),thé nature of the materials or property or services
received, (3) the total value of the work performed and materials furnished
tt Manager, if any, the Designer, and each consultant,
dor to date, and (4) the value of the work completed
ibility Study. The District agrees that each request for
reimbursement shall be accompanied by the invoices for each of the

unts, requisitioned and any other supporting documentation and
nformation substantiating the District’s request for reimbursement, as the
iithibrity may request, in a form satisfactory to the Authority.

Each request for reimbursement shall include a written certification signed
by a duly authorized representative of the District stating that: (1) such
request for reimbursement is solely for Feasibility Study costs, (2) the
obligations itemized in the request for reimbursement have not been the
basis for a prior request for reimbursement submitted by the District that
has been paid or rejected by the Authority, (3) the reimbursement requested
is due for work actually and properly performed or materials or property
actually supplied prior to the date of the requisition, (4) the reimbursement
requested is for costs that already have been duly paid by the District, and
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(5) such reimbursement requested is within the Budget approved by the
Authority.

() The Authority shall review all requests for reimbursement properly
submitted pursuant to this Agreement as soon as reasonably possible. The
Authority shall not consider requests for reimbursement that are not, as
reasonably determined by the Authority, (1) timely and properly submitted,
(2) in accordance with the most recent Budget approved by the Authority,
and (3) for eligible Feasibility Study costs incurred by the District’ The
District understands and agrees that no reimbursement shall be made by the
Authority unless the District has complied with all of
conditions of this Agreement, the applicable provisions of,
chapters 208 and 210 of the Acts of 2004, 963 CMR 2
policies and guidelines of the Authority.

(d)  After receipt from the District of a timely and proper
for reimbursement pursuant to this Agreement, the Authority shall make
payment to the District of the Authori '
Feasibility Study costs, subject to the térms*“and conditions of this
Agreement. The District hereby agrees. and acknowledges that the amount

thority. The District shall make all documents and
ty or its representatives available in a timely manner.
edges and agrees that the final, close-out andit of the
ay notoccur until such time as the Authority conducts its final, close-
out audit of the project that may result from the Feasibility Study, should the District be
approved for project. Any adjustments applicable as a result of the final, close-
outdudit-may beindde in the final amount of any Total Facilities Grant, as determined by
e Authority. ..

Feasibility Study i

SECTION 35
REPRESENTATIONS AND WARRANTIES

The District hereby warrants and represents that each of the following statements
is true, correct and complete:
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5.1  The District is validly organized and existing under and by virtue of the laws of the
Commonwealth, has full power and authority to own its properties and carry on its
business as now conducted, and has full power and authority to execute, deliver and
perform its obligations under this Agreement and all other documents related to the
Feasibility Study.

5.2 The District is duly authorized to execute and deliver this Agreement and has
taken all necessary steps to authorize the execution and delivery of this Agreement, to
undertake the Feasibility Study and to perform and consummate all transact1ons
contemplated by this Agreement.

5.3  The undersigned has the full legal authority to execute this Agree:
the District and to bind the District to its provisions.

54  This Agreement does not and will not, to any material extent, ¢ nﬂ1c with, or
result in viclation of any applicable provisions of law, inéluding, butinoet'limited to, any
statute, charter, by-law, ordinance, rule or regulation, er any judgment, order, rule or
regulation of any court or other agency of government. F

5.5  The District has all requisite legal powe
School that is the subject of the Feasibility S
Feasibility Study or, in the case of a school fa

d authority to own and operate the
and to undertake and oversee the
ity that is leased by the District, the
to control and operate the School
undertake and oversee the Feasibility
tathié District has exclusive jurisdiction and
ich it is situated for the anticipated useful life

control of the School and the lan
of the Proposed Project.

56  No information furmis or on behalf of the District to the Authority in this
Agreement, the Budget:“the 1 Compliance Certification, or any other document,
certificate or written statement furnished to the Authority in connection with the
Feasibility Study eofitain§:any untrue statement of a material fact or omitted, omits or will
omit to state a matérial fact necessary in order to make the statements contained in this

Agreement o ‘therein:not misleading in light of the circumstances in which the same were

he :District has duly obtained all necessary voles, resolutions, authorizations,
riations and local approvals, in accordance with formats prescribed by or otherwise
acceptablé to the Authority, and has taken all actions necessary or required by law to
enable-it to enter into this Agreement and to fund and perform its obligations hereunder, in
accordance with the Authority’s guidelines, regulations, policies and standards. This
Agreement constitutes a valid and binding obligation of the District, enforceable in
accordance with its terms, except as such enforceability may be limited by bankruptcy,
insolvency, moratorium, reorganization or other laws heretofore or hereafter enacted and
general equity principles.

Feasibility Study Agreement v.03.18.14 prior FS 13



MSBA No. 201300520015
District: Town of Carver

5.8  No litigation before or by any court, public board or body is pending or threatened
against the District or the Authority secking to restrain or emjoin the execution and
delivery of this Agreement or the Feasibility Study, or contesting or affecting the validity
of this Agreement or the power of the District to pay its share of the Feasibility Study.

5.9  The District has implemented policies and procedures to prevent and eliminate
fraud, waste and abuse of public funds in connection with the Feasibility Study and any
future construction or renovation projects that may be forthcoming as a result of the
Feasibility Study.

5.10 The District has submitted all audit materials requested by th
connection with any project for which the District has received or ant
funding from the Authority.

provisions of GL c. 30A, §§ 18 — 25 940 CMR 29
Meeting Law, and all other applicable law.

6.1  The District shall obtain and*maintain all insurance required by law and insurance
of such types and limits and upon such’termsiand conditions as may be required by, or as
may be acceptable to, the Authori

6.2  The District shall requh ractual obligation, and shall also ensure by the
exercise of due diligence igner hired by the District in connection with the
Feasibility Study obtain“and maiiifain, at a minimum, insurance of such types and limits
and upon such terms and conditions as may be required by law and as may be prescribed
by the Authority int fm Contract between the Designer and the District.

minimum, insurance of such types and limits and upon such terms and
may be required by law and as may be prescribed by the Authority in its

refererice herein.

SECTION 7
COMPLIANCE WITH CONTRACT DOCUMENTS, PROJECT PERMITS AND
OTHER APPLICABLE LAW

7.1 The District shall take all reasonable actions designed to ensure that the Feasibility
Study complies with all applicable contract documents, building codes, laws, rules and
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regujations and to ensure that all necessary project permits have been obtained.
Notwithstanding any right of approval or review held or exercised by the Authority in
connection with this Agreement or the Feasibility Study, the District shall be responsible
for the successful performance and completion of the Feasibility Study in accordance with
this Agreement, the Design Contract, design documents and project permits, if any, and
for the economical and efficient operation and administration of the Feasibility Study.

SECTION 8
DEFAULTS AND REMEDIES

8.1 The occurrence of any of the following events shall constitute, anc
defined to be, an Event of Default under this Agreement:

(a)

of Defanlt hereunder if corrective action sa
determined by the Authority in writing, is instltuted by the District within
il the failure is remedied. Any
Ving such written notice shall

ithe District, (¢} recover any payments of eligible, approved costs
the District, and/or (d) exercise any other right or remedy upon such

ovision of law.

8.3  No remedy conferred upon or reserved to the Authority is intended to be exclusive
and every such remedy shall be cumulative and shall be in addition to every other remedy
given under this Agreement or now or hereafter existing at law or in equity. No delay or
omission to exercise any right, remedy or power accruing upon any Event of Default shall
impair any such right, remedy or power or shall be construed to be a waiver thereof, but
any such right, remedy or power may be exercised from time to time and as often as the
Authority may deem expedient.
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SECTION 9
OTHER TERMS

9.1 Governing Law. This Agreement shall be governed by, construed, and enforced in
accordance with, the laws of the Commonwealth of Massachusetts.

9.2  Venue. Any civil action brought against the Authority by the District, or any
person or entity claiming by, through or under it, that arises out of the provisions of this

Agreement, shall only be brought in the Superior Court for Suffolk County,
Massachusetts. The District, for itself and for any person or entity claiming by, thr

the forum is inconvenient. The District for itself and for any person o
through or under it, hereby waives all rights, if any, to a Jury trial i
that may arise out of the provisions of this Agreement.

93  Indemnification of the Authority by the District. 1 the fullest extent permitted by
law, the District shall indemnify and hold harmless the and its officers, agents
and employees from and against any and all claims, actions datnages, liabilities, injuries,

costs, fees, expenses, or losses, including, without:limitation, reasonable attorney’s fees

dnce of any contract or obligation directly
Such obligation shall not be construed to
negate or abridge any other ohllga
would otherwise exist. ?

94  Members. Emplc
be charged or held

able. No member or employee of the Authority shall
or contractually liable by or to the District under any term

e ility. The District shall not assign any interest, in whole or in part, in this
eement and, shall not transfer any interest in the same, whether by assignment or
n, w1th0ut the prior written approval of the Authority.

9.6 _Pavrnent Not A Waiver.

The Authority’s payment(s) to the District under this Agreement or its review, approval or
acceptance of any actions by the District under this Agreement shall not operate as a
waiver of any rights under this Agreement and the District shall remain liable to the
Authority for all damages incurred by the Authority as a result of the District’s failure to
perform in accordance with the terms and conditions of this Agreement.
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The rights and remedies of the Authority provided for under this Agreement are in
addition to any other rights or remedies provided by law. The Authority may assert a right
to recover damages by any appropriate means, including, but not limited to, set-off, suit,
withholding, recoupment, or counterclaim either during or after performance of this
Agreement.

9.7  Notices. Any notices required or permitted to be given by either of the Parties
hereunder shall be given in writing and shall be delivered to the addressee (a) in-hand (b)
by certified mail, postage prepaid, return receipt requested; (c) by facsimile; or (d) by a
commercial overnight courier that guarantees next day delivery and provides 4 r Seipt,
and such notices shall be addressed as follows:

If to the Authority:

Massachusetts School Building Authority
40 Broad Street, Suite 500

Boston, MA 02109

Attention: Director of Capital Planning
Facsimile: (617) 720-8460

If to the District:

Carver Public Schools
3 Carver Square Blvd..
Carver, MA 02330
Attention: Superin:
Facsimile: 508-86

or to such other address or.addre
time specify in writing. zAn
notice given by facsimile shall
is sent as evidence

ge-as the District and the Authority may from time to
e shall be effective only upon receipt, which for any
an notice that has been received by the party to whom it
r aconfirmation slip that bears the time and date of receipt.

9.8 Severablh'
be mvahd or

_Ifaany provisions of this Agreement shall for any reason be held to
ble, the invalidity or unenforceability of such provision shall not
maining prov151ons of thlS Agreement, and this Agreement shall be

of which shall be regarded for all purposes as an original and all of which constitute but
one and the same instrument. Each party agrees that it will execute any and all documents
or other instruments, and take such other actions as may be necessary to give effect to the
terms of this Agreement.

9.10 No Waiver. No waiver by either party of any term or conditions of this Agreement
shall be deemed or construed as a waiver of any other terms or conditions, nor shall a
waiver of any breach be deemed to constitute a waiver of any subsequent breach, whether
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of the same or of a different section, subsection, paragraph, clause, phrase, or other
provision of this Agreement.

9.11 Integration. This Agreement merges and supersedes all prior negotiations,
representations, and agreements between the Parties hereto relating to the Feasibility
Study and constitutes the entire agreement between the Parties hereto with respect to the
Feasibility Study and the Authority’s funding of a portion of the eligible, approved costs
of the Feasibility Study.

9.12 Amendments. This Feasibility Study Agreement may be amended only
written amendment signed by duly authorized representatives of the District and
Authority.

IN WITNESS WHEREOF, the Parties have executed this Agreement.ofitthi
day of ,2014. '*

MASSACHUSETTS SCHOOL BUILDING AUTHO
By,

John K. McCarthy
Executive Director

TOWN OF CARVER
By,

Chiarminr)  Foptrod 4F Seleciiesr
TITLE (type or print)
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KOPELMAN anp PAIGE, k.c. 101 Arch Street

Boston, MA 02110

The Leader in Municipal Law T. 617.556.0007
F: 617.654.1735
www. k-plaw.com

July 9, 2014 Mark R. Reich
mreich@k-plaw.com

Certification of Legal Counsel for the
Town of Carver

We, Kopelman and Paige, P.C., duly appointed legal counsel for the Town of Carver, hereby
certify that:

1. The Town of Carver is validly organized and existing under and by virtue of the laws
of the Commonwealth, has full power and authority to own its properties and carry on its business as
now conducted, and has full power and authority to execute, deliver and perform its obligations
under the Feasibility Study Agreement, and any amendments thereto, between the Town of Carver
and the Massachusetts School Building Authority for the Proposed Project at the Carver Elementary
School (the “Feasibility Study Agreement”) and all other related documents.

2. The Town of Carver has duly obtained all necessary votes, resolutions,
authorizations, appropriations and local approvals, in accordance with the formats prescribed by the
Authority, and has taken all actions necessary or required by law to authorize the execution and
delivery of the Feasibility Study Agreement, and any amendments thereto, and to fund and perform
the obligations of the Town of Carver under the Feasibility Study Agreement, and any amendments
thereto.

3. The Feasibility Study Agreement, and any amendments thereto, constitute a valid and
binding obligation of the Town of Carver, enforceable in accordance with its terms, except as such
enforceability may be limited by bankruptcy, insolvency, moratorium, reorganization or other laws
heretofore or hereafter enacted and general equity principles.

4. The following elected or appointed governmental officer(s) and/or governmental
body has the full legal authority under the laws of the Commonwealth of Massachusetts and all
applicable local charters, ordinances and by-laws to execute and deliver the Feasibility Study
Agreement, and any amendments thereto, on behalf of the Town of Carver and to bind the Town of
Carver to its terms and conditions:

Hon. Richard J. Ward and

Members of the Board of Selectmen
Carver Town Hall

108 Main Street

Carver, MA 02330

5. The following elected or appointed governmental officer(s) and/or governmental

body has the full legal authority under the laws of the Commonwealth of Massachusetts and all
applicable local charters, ordinances and by-laws to make final, binding decisions on behalf of the

Boston « Worcester « Northampton « Lenox



KOPELMAN anp PAIGE, p.c.

July 9, 2014
Page 2

Town of Carver with respect to the Proposed Project described in the Feasibility Study Agreement,
and any amendments thereto.

Hon. Richard J. Ward and

Members of the Board of Selectmen
Carver Town Hall

108 Main Street

Carver, MA 02330

We hereby further certify that, to the best of our knowledge and belief, the above-listed certifications
are true, complete and accurate.

IN WITNESS WHEREOF, signed this 9" day of July, 2014

eyt dn Al f'“/ef/t Y
Kopdﬁ‘lan and Paige, P.C. 7 S Ez ' 7
Town Counsel ! C

501709/CARV/0001
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Lynn A. Doyle
Notary Public
lynn.doyle@carverma.org
108 Main Street
Carver, Massachusetts 02330
Chunderny sLond US A Tel: 508-866-3403 ¢ Fax: 508-866-3408

July 8,2014

TO WHOM IT MAY CONCERN:

THIS IS TO CERTIFY that at the Annual Town Meeting of the Inhabitants of the Town of Carver was held on
Monday, June 16, 2014 at the Carver High School Auditorium at 7:00 P.M., pursuant to a Warrant of the Board
of Selectmen dated June 5, 2014. The meeting was called to order at 7:15 P.M. by the Moderator, Robert E.
Bentley, there being a quorum 75 present. The total registered voters at this time were 244. The following
Article was voted on:

ARTICLE 17: MSBA ELEMENTARY SCHOOL PROJECT FEASIBILITY STUDY

Upon motion duly made and seconded and motion made by Barry Struski, Chairman, School Committee, it was
a two-thirds vote Unanimously Voted for the Town to appropriate the sum of $410,000 for the purpose of
paying costs of a feasibility study for the Carver Elementary School, which study may include, but not be
limited to rehabilitation, reconstruction or addition to the existing elementary school building located at 85
Main Street, Carver, Massachusetts, and/or the construction of a new elementary school at one of the following
locations: 85 Main Street or 60 South Meadow Road, Carver, Massachusetts or at some other location,
including the payment of all costs incidental and related thereto, said amount to be expended under the direction
of the Town Administrator with the approval of the Elementary School Building Committee and for which the
Town may be eligible for a grant from the Massachusetts School Building Authority. To meet this
appropriation, to transfer the sum of $298,470.21 from the Capital Building Stabilization Fund, $11,971.04
from the unused balance of funds appropriated pursuant to Article 12 of the May 2008 Annual Town Meeting,
and $99,558.75 from the unused balance of funds appropriated pursuant to Article 5 of the November 8, 2010
Special Town Meeting. The Town acknowledges that the MSBA’s grant prograri is a noi-entitlement,
discretionary program based on need, as determined by the MSBA, and any costs the Town incurs in excess of
any grant approved by and received from the MSBA shall be the sole responsibility of the Town.

IN TESTIMONY WHEREOF, I have hereunto set my hand and the official seal of the Town of Carver on this
8™ day of July 2014.

Lynn A. Doyle
Town Clerk



